TENNESSEE REGULATORY AUTHORITY

Sara Kyle, Chairman

Deborah Taylor Tate, Director
Pat Miller, Director

Ron Jones, Director

' 460 James Robertson Parkway
TG BERAE Nashville, Tennessee 37243-0505

"MEMORANDUM
TO: Chairman Sara Kyle
Director Pat Miller
Director Ron Jones
FROM: Eddie Roberson, Chief, Consumer Services Divisior@/

N Ed Mimms, Manager, Do Not Call Program
Lynn Questell, Counsel
DATE: October 3, 2002

SUBJECT: - Settlement with Michael Adkins, D/B/A Kirby Vacuum of Kingsport
Docket No. 02-00325 ‘

Attached is a Settlement Agreement between the Consumer Services Division (“Staff”) and
Michael Adkins D/B/A Kirby Vacuum of Kingsport (referred hereafter to as “Mr. Adkins”) for violations
of the Tennessee Do-Not-Call Telephone Sales Solicitation statute, TCA §65-4-401 ef seq. Mr. Adkins
has provided the Staff with an affidavit stating that he has ceased the use of telemarketers in his business
operations.

Two (2) separate complaints have been registered against Mr. Adkins with the Authority alleging
that the company violated TCA §65-4-401 et seq. This Settlement requires Mr. Adkins to make a
payment of $4,800 to the Authority along with assurances from Mr. Adkins that he will fully comply
with applicable state law. The terms of this Settlement require Mr. Adkins to pay the $1,000 to the
Authority within five (5) days of Authority ratification of the Settlement with the remaining eight (8)
payments of five hundred dollars ($500.00) for the next seven (7) months and a final payment of three
hundred dollars ($300.00). A representative for Mr. Adkins will be available telephonically at the
October 21, 2002 Conference to answer any question you may have.

Considering all relevant facts, the Staff believes the terms of this Settlement are fair and

reasonable and should have the result of no additional telemarketing complaints being filed against Mr.
Adkins.

Staff submits the attached Settlement Agreement for your deliberation at the October 21, 2002
Authority Conference.

cc: Director Deborah Taylor Tate
Richard Collier, General Counsel
Richard Herthneck, Kirby Counsel

Telephone (615) 741-2904, Toll-Free 1-800-342-8359, Facsimile (615) 741-8953
Www.state.tn.us/tra
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BEFQRE, THE TENNEESEE REGUIA’I‘(‘)RY AUTHORITY

HA%H?ILLE TENN, ’ESSEE

)
ESE}} VIOLATIONS QF TENH )]
C{}BE ANN. §65-4-401 ef seq., DO-NOT- ) '. N : o
CALL SALES SOLICITATION LAW, ) DOCKET NO. 02-00325
AND RULES OF TENNESSEE )
REGULATORY AUTH@E&T Y. CHAPTER )
12.&0—4—12 BY:- : } BO-NOT-CALL T02-00044
} | PROGRAM T02-00084
MICHAFL ADKWS I}fE;‘A KIRBY ) FILE. NUMBERS -
VACUUM OF KTP»I’GSPQRT MIDWAY )]
KIRBY, G & C SYSTEMS AND KIRBY )
EII-:NTE:& )

SETTLEMENT AGREEMENT

This :’:‘fet‘ﬂemeﬂt Agreement has been ent&rad into behveen the Consumer Services |
iﬁms*m {“C.?S}?”} of the Tennessee Regulatory Authority (“TRA™) and M:cu&el Adkins ﬂfbia E
Kirby Vacuum uf Kingsport, Midway Kirby, G & C Syﬁt@ms and Kirby Center (“Kirby
Vachum or the “Cﬁmpany’) This Settlement Agreement pertains to two (2) complaints
received by the CSD, alleging that Kirby Vacuum violated the Tennessee Do-Not-Call
1‘5!&};!1@;1& Sales Solicitation law and jts concomitant tsgulau&ns TENN. CODE ANN, § 65.4-401,
ef seq., and TENN, C{)m R. & REGS. 1220-4-11.07. This Settlement Agfgezment is subject to the
appmva& of the I};recwrs of the TRA.

“TENN. CODE ANN. § 654404, and TENN, COMP. R, & R, 1220-4-11.07(1), prohibit -
persons from knowingly making or causing to be made telephone sales solicitation calls io o
residential 5ub$mbers in this state who have given nmeiy and proper notice to the TRA of their -

Qb_}éetrgn ta rec:emng te!ephane solicitations. Tenn. Gﬁde: Ann, § 65-4- 405(d) requires that.. g
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persons or entities desiring to make telephone salic:itatidn& to r&sidentia! subscribers shall pay an
annual reg;stfatm fee and obtain the Do-Not-Call R&gmter pnm' to cam‘iumng such telephone B |
schcttatlcms, |

The C8D's ;m&stzgmg}n in this dockst commenced after it received & complaint on |
j&nuafy 25, 2002, alleging that the complainant, a pt:rsmn pr@perly listed on the Do-Not-Cail
r&*.gzstgz reesweé a E@Eéph@n@ solicitation from Kirby R&gg Cla&mng S&me& on Iamary 21 2002
’E‘ue CSD provided Mr. Adkinis with niotics of this mmp}ami oft Januafy 31, 2002, The CSD" |
rscmved a semnci c@mplmnt on February 14, 2002, ajlegmg that a person acting on behalf of
K:rby made an unlawful telephone solicitation to a parsan pmperly listed on the Do-Not-Cali
register on February 1, 2002, The CSD provided Mr. Adkins with notice of this complaint on
March 11, 2002, | |

TENN. CODE ANN. § 65-4-405(f) authorizes the TRA to gséess.pcnaiﬁes for violations of
the Téﬁﬁesgee Iiénﬁfﬁf%ﬁéﬂ statufes, including the iés“ﬁami’;é of & ééé.ﬂé éﬂd desist order and the
imposition of a civil penalty of up t a maximum of two thausan& Kdeﬂars ($2,000) for each
knowing violation. The maximmﬁ fine faced by Kirby Vacmim in this proceeding is six
thousand dollars (36,000), arising from the two (2) telephone solicitations and the Company’s
failure to register in the Do-Not-Call Program. .

in ngggtiating this Settlement Agreement, CSB relied upon the factors stated in TEKE.
CODE Am»r § 65~4~i 16(b), including the Company’s éize ﬁnaﬁaiai status, good faith, and the
gravity of the vmlanan Kirby Vacuum is located in Kingsport, Tennessee. It employs two (2)
persnns in the state of Tennessee. During the investigation of the mmplamts, Kirby Vaguum
contacted the CSD and expressed an interest in resolving this nmtter In additinn Kirby Vacuum
reglstered with the TR& as a telephone solicitor on Febmary I, 2&02 C8D has received no

additional Gemplmnta from Tennesses consumers &nsmg after F ebma:ry i, 2002,
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After Kirby ‘Q"ammm’s registration in the I}a;Nai;fCiaI! program expired on June 30, zcﬁg

Kirby Vacuu;n subm;ﬁed an affidavit, attached hem}';:} as Exhibit A #ﬁating‘ that it has ceased and

will no longer engage in telephone solicitation  of resi&enﬁa.i consumers in the State of

Tennegsee, , _ |

Inan effmt to rés:::ivg -ﬁhgsa complaints, rapmeﬁteﬁ by the :‘ﬁie nﬁmbers above, CSD and

Kirby Vacuum agree to settle this matter based upon theﬁ f@ll@wmg ackmwledgmants and terms,

subject to approval by the Dirsctors of the TRA- }_ )

1. Kirby Vacoum a&mits that the two (2) complaints against-it are true and valid complaints and
that it acted in violation of TENN, CODE ANN. §65-4m404 and TENN. COMP, R. & REGS. 1220-
4-11.071). 1 -

2. Since recemng notice of the complaints that are the subject oi" thig Agreement Kirby
Vacuum has come into compliance with TENN. CopE ANN. § 65-4-104 and TENN. CoMp. R
& REGS. 122&-4—1 LO7(1). Kby Vacuui éﬁﬁfﬁéﬁé& CSI; &nci éﬁéﬂiﬁfééééd an inferest in
resolving this matter. In addition, Kirby Vacuum 'mgisteréd wiﬂl the TRA as a te:lephmer
solicitor on February i, 2002.  After Kirby» Vacuum’s registraﬁcn in the Do-Not-Call

~program expired on June 35, 2002, Kirthy Vacuum éubmitted &nrafﬁdavit attached hereto as
Exhibit A, stating that it has ceased and will no longer engage in teiephnne: sahaxtatmn af
residential consumers in the State of Tennesses,

3. Kirby Vacuum agrees o pay a fofal of four thousand eight hundred dﬁllérs (ﬁ,é‘{}’ﬁﬁﬁ) in
settlement of these complaints and agrees to remit the amount of one | thousand dollars
($1,000.00) to the TRA Office of the Chairman no vlater than five (5_} dé:j;s after the date the

Directors of the TRA approve this Sertlement Agreement.! The remaining eight (8)

! Thﬁpamﬁtmaybemde mﬁﬁfamafacheck,myﬁhismthﬁTmﬁegtﬂatﬁwmﬂmnﬁ, sent to 460
James Roberison Parkway, Nashville TN 37243, referencing TRA Docket Number. ﬁi-ﬁaizs
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mtallmeﬁts mnssstmg of five hundred ciallars ($500.00) each far the néxt seven (N
consecutive months and a final payment of three hundred doltars ($3{}ﬁ 00), ghal! be remitted
10 the TRA no later than the first business day ‘af:‘ each month for the next three (3)
consecutive months. Upon payment of the amount of four thousand é’iﬂht' hundred dollars
wi 800. 00) in campi:ance with the terms and cﬁnaxtmns of this Semismem Agreemem, E.LEDY
Vacuum is excused from further proceedings in th:s matter

4. -rby Vacuum agrees to comply with all provisions ;zsf the Tennesseg I}ﬂ=ﬂﬁ=haﬂ Telephone
Sales Solicitation law and reguiations, |

5. Kirby Vacuum agrees that a company representative will paﬁiﬁigﬁaté tglepﬁéﬁiéally in the

| Authority Conference during which the Directors consider this Seftlement Agreement,

6. In the event that Kirby Vacoum fails to comply with the terms and conditions of this

Setﬂement Agreement, the Authority reserves the nght to re-open t:hts éacket Kirby Vacuum

s};&ﬂ pay any amd all costs incurred in enforcing the gaﬁi«:’%men‘t Agresment.

~n

If any rsizmse,, provision or section of this Settlement Agreement shalf, far any reason, is held
to be tli&g:ak, invalid or unenforceable, such illegality, invalidity or unenforceability shall not
affect any other clause provision or section of thss Settlement Agreement and this S&tﬂeménﬁ .
Agreement shall be construed and enforced as if such il%egal, in%:aiid or unenforceable clause,

section or other provision had not been contained herein.
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v

8, This Se's;ﬁement Agfe&ment represents the entire agreement between the parties, and there are
' 1o representation, agre&mems m&ngemﬂs or undmstandmgs mal or wntteig between the
| pame:s relating to the subject matter of this Settlement Agreement which are not fully

-expressed herem or attached hereto.

. Eddie Roberson . , S:gﬁa:tum

-+ Chief, Consumer Services Division %
- Tennessee Regulatory Authority sz Ac/ nJ
) / 4 /DZ ' Print Name
. o
Datd 0/57%//5(/7(%
Print Title

Usia

Pate
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Adking, 14
STATE OF TENNESSEE
" COUNTY OF SULLIVAN

@
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o
i
f
e

AVIT

The undersi@éd, Mike Adkins, being first duly swmn according to law, dapases and statés
éﬁ follows; 3 -

L. Iamthe pnnc:!pal of Kirby Vacuum of ngspm’t also doing busmess as Adking
Dlsmbuung, an mﬁependcnt distributor ﬁf Kirby cleaning systems Iocaied at 1001,

Royal Pines Plaza, Kingsport, Tennessee 37663 .

b

Following my mesting with Bd Mimms, and others, in Nashviile, March 21, 2002,

it was my understanding that my distributorship had to comply with the Tennessse

No-Call Registry since I was using telemarketers to set af}paimn}ems;

3. My distributorship ceased the use of telemarketers in my business cﬁmatims for
purposes of contacting potential consumers by telephone following the March 2 21,
2002 meeting

FURTHER AFFIANT SAYETH NAUGHT.

Y Nitoo Q’/z//@w&

Mike Adking

SWORN TO BEFORE ME and subscribed in my presence this

Plamel F losl- Il

2002,
Notary Public

n"/\g comwaum &pw %«w? /6,006 .




